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UNIT 1 

INTRODUCTION TO BUSINESS LAW 

Introduction, Nature of Law, Meaning and Definition of Business Laws, Scope and Sources of 

Business Law, Fundamental Rights and Directive Principle of State Policies, Principles having 

economic significance, Overview of Business Laws in India. 

*** 

The word ‘Law’ has been derived from the Teutonic word ‘Lag, which means ‘definite’. On this 

basis Law can be defined as a definite rule of conduct and human relations. It also means a 

uniform rule of conduct which is applicable equally to all the people of the State. Law prescribes 

and regulates general conditions of human activity in the state. 

Meaning of law 

• Law is a system of rules that are created and enforced through social or governmental 

institutions to regulate behavior. 

• The system of rules which a particular country or community recognizes as regulating the 

actions of its members and which it may enforce by the imposition of penalties. 

Definition of Law 

According to Austin: 

"A rule laid down for the guidance of an intelligent being by an intelligent being having power 

over him." 

  

"A body of rules fixed and enforced by a sovereign political authority." 

 

According to Salmond: 

“Law is the body of principles recognized and applied by the state in the administration of 

justice” 

 

Features or the Characteristics of Law 

1) It is a set of rules. 

2) It regulates the human conduct 

3) It is created and maintained by the state. 

4) It has certain amount of stability, fixity and uniformity. 

5) It is backed by coercive authority. 

6) Its violation leads to punishment. 

https://en.wikipedia.org/wiki/System
https://en.wikipedia.org/wiki/Law_enforcement
https://en.wikipedia.org/wiki/Law_enforcement
https://en.wikipedia.org/wiki/Behavior
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7) It is the expression of the will of the people and is generally written down to give it 

definiteness. 

8) It is related to the concept of 'sovereignty' which is the most important element of state. 

 

 

DIFFERENT BRANCHES OF LAW/ TYPES OF LAW: 

Broadly speaking there are two main kinds of Law: 

(i) National Law i.e. the body of rules which regulates the actions of the people in society and it 

is backed by the coercive power of the State. 

(ii) International Law i.e. the body of rules which guides and directs the behaviour of the states 

in international relations. It is backed by their willingness and consent that the states obey rules 

of International Law. It is a law among nations and is not backed by any coercive power. 

National Law is the law by which the people are governed by the state. It stands classified 

into several kinds: 

1. Constitutional Law 

2. Ordinary Law: 

It is stands classified into two sub types: 

2 (a) Private Law 

2(b) Public Law: 

It stands again sub-divided into two parts: 

2(b) (i) General Public Law 

2(b) (ii) Administrative Law 

1. Constitutional Law: 

Constitutional Law is the supreme law of the country. It stands written in the Constitution of the 

State. The Constitutional Law lays down the organisation, powers, functions and inter-
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relationship of the three organs of government. It also lays down the relationship between the 

people and the government as well as the rights, freedoms (fundamental rights) and duties of the 

citizens. It can be called the Law of the laws in the sense all law-making in the State is done on 

the basis of powers granted by the Constitutional Law i.e. the Constitution. 

2. Statute Law or Ordinary Law: 

It is also called the national law or the municipal law. It is made by the government (legislature) 

and it determines and regulates the conduct and behaviour of the people. It lays down the 

relations among the people and their associations, organisations, groups and institutions. The 

legislature makes laws, the executive implements these and judiciary interprets and applies these 

to specific cases. 

Ordinary Law is classified into two parts: 

2 (a) Private Law and 

2 (b) Public Law. 

2 (a) Private Law: 

Private Law regulates the relations among individuals. It lays down rules regarding the conduct 

of the individual in society and his relations with other persons. It guarantees the enjoyment of 

his rights. It is through this law that the State acts as the arbiter of disputes between any two 

individuals or their groups. 

2 (b) Public Law: 

The law which regulates the relations between the individual and the State is Public Law. It is 

made and enforced by the State on behalf of the community. 

Public Law stands sub divided into two categories: 

2(b)(i) General Law, and 
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2(b)(ii) Administrative Law. 

2(b) (i) General Law: 

It lays down the relations between the private citizens (Non-officials or who are not members of 

the civil service) and the State. General Public Law applies to all the citizens in their relations 

with the State. 

2(b) (ii) Administrative Law: 

It lays down the rules governing the exercise of the constitutional authority which stands 

delegated by the Constitution of the State to all the organs of government. It also governs the 

relations between the civil servants and the public and lays down the relations between the civil 

servants and the State. In some States like France, Administrative Law is administered by 

Administrative Courts and General Law is administered by ordinary courts. However in 

countries like India, Britain and the USA the same courts administer both the General Law and 

Administrative Law. 

Clarifying the distinction between Public law and Private law, Holland writes: “In Private Law 

the parties concerned are private individuals alone and between whom stands the State as an 

impartial arbiter. In Public Law also the State is present as an arbiter although it is at the same 

time one of the parties interested.” 

Meaning of Business Law/ Mercantile law/ Commercial law 

Business Law is the portion of the legal system which guarantees an orderly conduct of business 

affairs and the settlement of legitimate disputes in a just manner.  

 

SOURCES OF INDIAN MERCANTILE LAW 

THE SOURCES OF INDIAN MERCANTILE LAW ARE: 

1. English Commercial Law: As pointed out above it is the most important source of the Indian 

Commercial Law. English Commercial Law in turn is based on: 
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(a) Common Law of England: 

It is unmodified law consisting of customs, usages and traditions developed over a long period of 

time by the English Courts. The Common Law used to be applied to disputes of a similar nature. 

However, in course of time, rigidity of the Common Law led to the growth of Equity. 

 

(b) Equity: 

The Common Law of England could not be applied in all cases. For example, grant of damages 

in terms of money may not be an adequate remedy where specific performance is necessary. It is 

almost impossible to conceive of any law which could suit or meet all possible circumstances for 

all time to come. Hence to remedy the defects of the Common Law, Equity developed. It is 

nothing but the application of principles of natural justice and good conscience. In the beginning, 

Equity used to be administered by the Court of Chancery, while the King's Court administered 

the Common Law. However, this distinction was abolished by the Acts of Judicature passed in 

1873 and 1875. Common Law and Equity are, now administered by one and the same Court in a 

given case. 

(c) Law Merchant: 

It will be no exaggeration to say that English Commercial Law is nothing but Law Merchant 

itself. The law Merchant was based on customs and usages prevalent among merchants and 

traders. In the beginning, Law Merchant was administered by tribunals consisting, mainly, of the 

merchants. Gradually, it came to be recognised by the Common Law Courts also. 

(d) Statute Law: 

It is the law passed by the Parliament. These laws are superior to Common Law and Equity as 

Parliament is supreme. It is remarked about British Parliament that it is all powerful in as much 

as it can do everything except making a man a woman or a woman a man. 

2. Indian Statute Law: 
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Unlike English Commercial Law, most of our Commercial Law is codified in the form of Acts 

passed by the Parliament and State Legislatures. The Indian Contract Act. 1872, the Sale of 

Goods Act, 1930, and the Partnership Act, 1932 are examples of the Statute Laws passed by our 

Parliament. These laws have brought about uniformity all over the country. Such laws enable the 

country to introduce any change in the laws so as to make them more effective and uniform in 

their application. 

3. Precedents or Judicial Decisions: 

This is based on the doctrine of equity that decision in an earlier case should be equally 

applicable to a similar case in future unless, of course, the circumstances have changed. 

Decisions of higher Courts are binding on lower Courts. For example, a decision of our Supreme 

Court is binding on all the High Courts and other courts under their jurisdiction. Similarly, 

decisions of a High Court are binding on all the Courts subordinate to it. For example, a decision 

of Mumbai High Court is binding on all the Courts in the State of 

Maharashtra (Mumbai). However, decision of a High Court is not binding on other High Courts. 

Thus a decision of the Mumbai High Court is not binding on the Calcutta High Court. 

4. Customs and Usage: 

Although Commercial Law in India is codified, most of our business customs have been given 

due recognition by law. For example, in many cases, law has made specific provisions in this 

respect. The Indian Contract Act, 1872, at the very outset, lays down that, "Nothing therein 

contained shall affect any usage or custom of trade not inconsistent with the Act;' 

A custom is legally binding only when it is certain, reasonable, definite, consistent and is 

uniformly recognised.  Hundi is a very good example which satisfies the above requirements. 

Hence, it has been recognised by the Negotiable Instruments Act as equivalent to any other 

negotiable instrument like a Cheque,  Bill of Exchange etc. Normally, a custom or usage should 

not be inconsistent with any 'Statute' Law. 

Need of Business Law : 
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The need for law is felt when a dispute arises between two parties. To settle the disputes, it 

becomes important to have a set of rules which are applicable in different situations. Every 

citizen of India should have knowledge of the Law of the land. No one can be excused on the 

basis of ignorance of law. Therefore it becomes important to know the law of the country where 

one lives. In this way, every Indian should have knowledge of Commercial Law. In the absence 

of Mercantile Law, neither can we demand our rights nor can we fulfill our obligations. 

 

FUNDAMENTAL RIGHTS 

The Fundamental Rights, Directive Principles of State Policy and Fundamental Duties are 

sections of the Constitution of India that prescribe the fundamental obligations of the State to its 

citizens and the duties of the citizens to the State. 

• The Fundamental Rights is defined as the basic human rights of all citizens. These 

rights, defined in Part III of the Constitution, apply irrespective of race, place of birth, 

religion, caste, creed, or gender. They are enforceable by the courts, subject to specific 

restrictions.  

• The Directive Principles of State Policy are guidelines for the framing of laws by the 

government. These provisions, set out in Part IV of the Constitution, are not enforceable 

by the courts, but the principles on which they are based are fundamental guidelines for 

governance that the State is expected to apply in framing and passing law's. 

• The Fundamental Duties are defined as the moral obligations of all citizens to help 

promote a spirit of patriotism and to uphold the unity of India. These duties, set out in 

Part IV–A of the Constitution, concern individuals and the nation. Like the Directive 

Principles, they are not enforceable by the law. 

FUNDAMENTAL RIGHTS (Articles 14-18, 19-22, 23-24, 25-28, 29-30, 32) 

Originally Constitution provided for seven Fundamental Rights viz. 

1. Right to equality (Article 14-18) 

2. Right to freedom (Article 19-22) 

3. Right against exploitation (Article 23-24) 

https://en.wikipedia.org/wiki/Constitution_of_India
https://en.wikipedia.org/wiki/Fundamental_Rights_in_India
https://en.wikipedia.org/wiki/Human_rights
https://en.wikipedia.org/wiki/Caste
https://en.wikipedia.org/wiki/Directive_Principles_of_India
https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/#article_14-18
https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/#article_19-22
https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/#article_23-24
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4. Right to freedom of religion (Articles 25-28) 

5. Cultural & educational rights (Articles 29-30) 

6. Right to Property (Article 31) 

7. Right to constitutional remedies (Article 32). 

Right to Equality (Articles 14-18): 

Article 14 (Equality before law): 

▪ Article 14 says that state shall not deny to any person equality before the law or the equal 

protection of the laws within the territory of India. 

▪ Art. 14 is available to any person including legal persons viz. statutory corporation, 

companies, etc. 

▪ Art. 14 is taken from the concept of equal protection of laws has been taken from the 

constitution of USA. 

▪ The concept of the rule of law is a negative concept while the concept of equal protection 

of laws is a positive concept. 

▪ The concept of equality before the law is equivalent to the second element of the concept of 

the ‘rule of law’ propounded by A.D. dicey, the British jurist. But certain exceptions to it 

are, the president of India, state governors, Public servants, Judges, Foreign diplomats, etc., 

who enjoy immunities, protections, and special privileges. 

 

Article 15 (Prohibition of discrimination on the grounds of religion, race, caste, sex or place 

of birth): 

▪ Article 15 says that the state shall not discriminate against only of religion, race, sex, place 

of birth or any of them. 

▪ Under Article 15 (3) & (4), the government can make special provisions for women & 

children and for a group of citizens who are economically and socially backward. 

 

Article 16 (Equality of opportunities in matters of public employment): 

▪ Article 16 says that there shall be equality of opportunity for all citizens in matters relating 

to employment or appointment to any office under the state. 

https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/#article_25-28
https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/#article_29-30
https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/#article_31-32
https://edugeneral.org/blog/polity/fundamental-rights-articles-14-18-19-22-23-24-25-28-29-30-32/#article_31-32
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Article 17 (Abolition of Untouchability): Article 17 says that Untouchability is abolished and 

its practice in any form is forbidden. The enforcement of any disability arising out of 

untouchability shall be an offense punishable by law. 

 

Article 18 (Abolition of titles): 

▪ Article 18 says that no title, not being a military or academic distinction, shall be conferred 

by the State. No citizen of India shall accept any title from any foreign state. 

▪ The awards, Bharat Ratna, Padma Vibhuhan, Padma Bhusan and Padma Shri, called as The 

National Awards would not amount to title within the meaning of Article 18(i). 

 

Right to Freedom (Articles 19-22): 

Article 19 (Protection of certain rights regarding freedom of speech, etc.): 

Article 19 says that all citizens shall have the right 

1. to freedom of speech and expression. 

2. To assemble peacefully and without arms. 

3. To form associations or unions. 

4. To move freely throughout the territory of India. 

5. To practice any profession or to carry on any occupation, trade or business. 

 

Article 20 (Protection in respect of conviction for offenses): 

Article 20 says that state can impose reasonable restrictions on the groups of security of the state, 

friendly relations with foreign states, public order, decency, morality, contempt of court, 

defamation, etc. 

 

Article 21 Right to Life and Personal liberty. 

 Deals with Protection of life and personal liberty. 

Article 21A states that that state shall provide free and compulsory education to all children of 

the age of 6-14 years. 

Article 22 deals with protection against arrest and detention in certain cases. 
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Right Against Exploitation (Articles 23-24): 

Article 23 deals with the prohibition of traffic in human beings and forced labour. 

Article 24 deals with prohibition of employment of children in factories, etc. 

Right to Freedom of Religion (Articles 25-28): 

Article 25 deals with freedom of conscience and free profession, practice, and propagation of 

religion. 

Article 26 deals with freedom to manage religious affairs. 

Article 27 deals with freedom as to payment of taxes for promotion of any particular religion. 

Article 28 deals with freedom as to attendance at religious instructions or religious worship in 

certain educational institutions. 

Cultural and Educational Rights (Articles 29-30): 

Article 29 deals with the protection of language, script, and culture of minorities. 

Article 30 deals with the right of minorities to establish and administer educational institutions. 

Right to Constitutional Remedies (Article 32): 

Article 32 deals with the right to move to the supreme court for the enforcement of Fundamental 

Rights including the Writs of (i) Habeas corpus, (ii) Mandamus, (iii) Prohibition, (iv) Certiorari 

and (iv) Quo warranto. 

  

THE FUNDAMENTAL DUTIES  

It shall be the duty of every citizen of India — 

• To abide by the Constitution and respect its ideals and institutions, the National Flag and the 

National Anthem; 

• To cherish and follow the noble ideals which inspired our national struggle for freedom; 

• To uphold and protect the sovereignty, unity and integrity of India; 

• To defend the country and render national service when called upon to do so; 
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• To promote harmony and the spirit of common brotherhood amongst all the people of India 

transcending religious, linguistic and regional or sectional diversities; to renounce practices 

derogatory to the dignity of women; 

• To value and preserve the rich heritage of our composite culture; 

• To protect and improve the natural environment including forests, lakes, rivers, wildlife and 

to have compassion for living creatures; 

• To develop the scientific temper, humanism and the spirit of inquiry and reform; 

• To safeguard public property and to abjure violence; 

• To strive towards excellence in all spheres of individual and collective activity, so that the 

nation constantly rises to higher levels of endeavour and achievement; 

• Who is a parent or guardian, to provide opportunities for education to his child, or as the case 

may be, ward between the age of six to fourteen years. 

 

DIRECTIVE PRINCIPLES OF STATE POLICY 

The Directive Principles may be said to contain the philosophy of the constitution. The idea of 

directives being included in the constitution was borrowed from the constitution of Ireland. As 

the very term “Directives” indicate, the Directive principles are broad directives given to the 

state in accordance with which the legislative and executive powers of the state are to be 

exercised. 

The Directive Principles may be classified into 4 broad categories— 

1. Socialistic 

2. Gandhian and 

3. Liberal-intellectual. 

4. General principles 

DPSP HAVING ECONOMIC SIGNIFICANCE 

Key Features 

DPSPs are not enforceable in a court of law. They were made non-justifiable keeping in view 

that the state may not have resources to implement them. All of them are novel principles which 
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call upon the state to provide a welfare government which can bring live ideals of the 

constitution. The directive principles are as follows: 

Social, Political and Economic Justice 

Article 38 directs the state to secure a social order with economic, political and social justice for 

the promotion and welfare of the people. Article 38(2) says that state shall strive to minimize the 

inequalities of income, status, facilities, opportunities etc. 

Principles of Policy 

Article 39 says that while framing policies, state would strive to provide adequate means of 

livelihood, equal pay for equal work, resource distribution, safety of citizens and healthy 

development of Children. 

Free Legal aid 

Article 39-A says that then state will try to make legal system fair and would provide free legal 

aid by means of some scheme or law etc. 

Organization of Panchayats 

Article 40 says that the state shall take steps to organize Panchayats and endow them with such 

powers and authority as may be necessary to enable them to function as units of self government. 

The 73rd and 74th amendments of the constitution later culminated as constitutionally backed 

framework for this DPSP. 

Welfare Government 

Article 41 says that state shall (within its limits of economic capacity & development) will make 

effective provisions for securing right to work, education etc. and to Public Assistance in case of 

unemployment, old age, sickness, disablement or any other case of undeserved want. This article 

is used as a guiding principle for various social sector schemes such as social assistance 

programme, right to food security, old age pension scheme, schemes for sick and disabled, 

MGNREGA etc. 

Securing just and humane work and maternity relief 

Article 42 says that state shall make provisions for securing just and humane conditions for work 

and for maternity relief. 
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Fair wages and decent standard of life 

Article 43 says that the state will endeavor to secure by suitable legislations or economic 

organizations or in other way to all workers, agricultural, industrial or otherwise, work, a living 

wage, conditions of work ensuring a decent standard of life and full enjoyment of leisure & 

social cultural opportunities and in particular promote cottage industries on an individual or 

cooperative basis in rural areas. 

Worker’s participation in management 

Article 43 A says that the state shall take steps, by suitable legislation or in any other way, to 

secure the participation of workers in the management of undertakings, establishments or other 

organizations engaged in any industry. Government had launched various schemes on workers 

participation in PSUs to fulfill this directive. 

Promotion of Cooperatives 

Article 43-B inserted by 97th amendment act in 2011 says that  state shall endeavor to promote 

voluntary formation, autonomous functioning, democratic control and professional management 

of the co-operative societies. 

Uniform Civil Code 

Article 44 says that the State shall endeavor to secure for the citizens a uniform civil 

code throughout the territory of India. 

Infant and Child Care 

Article 45 says that State shall endeavor to provide early childhood care and education for all 

children until they complete the age of six years. The ICDS programme and other related 

schemes try to achieve this ideal. 

Protection of SCs, STs, weaker sections from exploitation 

Article 46 says The State shall promote with special care the educational and economic interests 

of the weaker sections of the people, and, in particular, of the Scheduled Castes and the 

Scheduled Tribes, and shall protect them from social injustice and all forms of exploitation. 

Nutrition, Standard of living and public health 

Article 47 says that the State shall regard the raising of the level of nutrition and the standard of 

living of its people and the improvement of public health as among its primary duties and, in 

particular, the State shall endeavor to bring about prohibition of the consumption except for 
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medicinal purposes of intoxicating drinks and of drugs which are injurious to health. Most of the 

social development programmes such as National Health Mission, Mid Day Meal scheme, ICDS 

etc. which target the women, children, weaker sections of the society are inspired by Articles 45, 

46 and 47. 

Scientific agriculture and animal husbandry 

Article 48 says that the State shall endeavor to organize agriculture and animal husbandry on 

modern and scientific lines and shall, in particular, take steps for preserving and improving the 

breeds, and prohibiting the slaughter, of cows and calves and other milch and draught cattle. 

Environment and wildlife Protection 

Article 48A says that shall endeavor to protect and improve the environment and to safeguard the 

forests and wild life of the country. 

Protection of monuments and places and objects of national importance 

Article 49 says that state will be obliged to protect every monument or place or object of artistic 

or historic interest, declared by or under law made by Parliament to be of national importance, 

from spoliation, disfigurement, destruction, removal, disposal or export, as the case may be. 

Separation of judiciary from executive 

Article 50 says that State shall take steps to separate the judiciary from the executive in the 

public services of the State. 

Promotion of international peace and security 

Article 51 says that state shall endeavor to promote international peace and security, maintain 

just and honorable relations between nations, foster respect for international law and treaty 

obligations in the dealings of organized peoples with one another; and encourage settlement of 

international disputes by arbitration. 

Gandhian Principles as DPSP 

Most of the DPSPs reflect the ideology of socialism and welfare state. Some of them are directly 

inculcating the Gandhian principles for example: 

• Article 40: Organization of village Panchayats 

• Article 43: Promotion of cottage industries 
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• Article 46: Promotion and protection of interests of educational and economic interests of SCs, 

STs, and other weaker sections of the society and to protect them from social injustice and 

exploitation 

• Article 47: Prohibition of consumption of intoxicating drinks and drugs which are injurious to 

health 

• Article 48: Prohibition of slaughter of cows, calves and other milch and draught cattle and to 

improve their breeds 

DPSPs added by Amendments of Constitution 

42nd Amendment 1976 

Four Directive Principles were added by 42nd amendment as follows: 

• To secure opportunities for healthy development of children (Article 39) 

• To promote equal justice and to provide free legal aid to the poor (Article 39 A) 

• To take steps to secure the participation of workers in the management of industries (Article 43 

A) 

• To protect and improve the environment and to safeguard forests and wild life (Article 48 A). 

44th Amendment 1978 

The 44th Amendment Act of 1978 added article 38(2) which said that 

state  shall,   in   particular,  strive  to  minimize  the inequalities  in  income, and endeavor to 

eliminate  inequalities  in status, facilities and opportunities, not only amongst individuals but 

also  amongst groups of people residing in different areas or  engaged in different vocations. 

97th amendment 2011 

Article 43-B inserted by 97th amendment act in 2011 says that state shall endeavor to promote 

voluntary formation, autonomous functioning, democratic control and professional management 

of the co-operative societies. 

Further, the 86th amendment changed the subject of article 45 and brought it among fundamental 

rights as article 21-A for children of 6-14 age. The same article was now a directive principle to 

state to take care of the children below 6 years. 
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SIGNIFICANCE OF DPSP 

The directive principles place an ideal before the legislator of India which shows that light while 

they frame the policies & laws. They are basically a code of conduct for the legislature and 

administrators of the country. The show the path to the leaders of the country which takes the 

country to achieve the ideal of the constitution embodied in the Preamble “Justice, Social, 

Economic, Political; liberty, equality and fraternity”. 

The Distinction between Fundamental Rights and Directive Principles 

• The basic objective of the fundamental rights is to protect an individual from encroachment of 

his basic rights. The basic objective of the directive principles is to create a “welfare” state. 

• The fundamental rights limit the state action towards an individual while the directive 

principles are positive instruction to the state to establish a just socioeconomic and political 

order. 

• The Fundamental rights are justifiable i.e. a person can approach the court on their 

infringement, the directive principles are non-justifiable and one cannot approach to the court if 

they are not enforced by the state. 

• The Fundamental rights are directly guaranteed by the Constitution, but the directive principles 

are only some guidelines and they require legislation for their implementation. For example 

Panchayati Rat Act was passed to implement the directive of article 40. 

Amendment of DPSP 

The Directive Principles of State Policy are subject to amendments via Article 368 only. 

Comparison of Fundamental Rights and Directive Principles 

Following are the key comparisons of FRs and DPSPs: 

• While most FRs have some negative connotation i.e. they prohibit the state from doing 

something, the DPSP direct the state for doing something. 

• While FRs are enforceable in court, DPSPs are not enforceable in court. 

• While objective of FRs is to establish political democracy, objective of DPSPs is to establish a 

social and economic order. 

• While FRs have legal sanction, DPSPs have moral sanction rather. 
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• While FRs are individualistic, DPSPs are collectivistic i.e. they promote the welfare of entire 

community. 

• FRs don’t need separate legislations as such because they are enforceable in court. To 

implement DPSPs, government needs to make separate laws. 

 

CONFLICT BETWEEN FUNDAMENTAL RIGHTS AND DIRECTIVE PRINCIPLES 

The conflict between fundamental rights and DPSPs has been subject to numerous litigations in 

the Supreme Court. After the Minerva Mills Case, Supreme Court gave the view that there is no 

conflict between the Fundamental Rights and the DPSP and they were complimentary of each 

other. There was no need to sacrifice one for the sake of the other. If there is a conflict it should 

be avoided as far as possible. 
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UNIT 2 

CONTRACT LAWS 

 

Indian Contract Act, 1872: Definition of Contract, essentials of a valid contract (all essentials 

need to be explained in great detail), classification of contracts, breach of contract and remedies 

for breach of contract. Indian Sale of Goods Act, 1930: Definition of contract of sale, essentials 

of contract of sale, conditions and warrantees, rights and duties of buyer, rights of an unpaid 

seller. 

 

INTRODUCTION 

The Law of Contract constitutes the most important branch of mercantile or commercial law. It 

affects everybody, more so, trade, commerce anq industry. It may be said that the contract is the 

foundation of the civilized world. 

The law relating to contract is governed by the Indian Contract Act, 1872 (Act No. IX of 1872). 

The preamble to the Act says that it is an Act "to define and amend certain parts of the law 

relating to contract". It extends to the whole of India except the State of Jammu and Kashmir. 

The Act mostly deals with the general principles and rules governing contracts. The Act is 

divisible into two parts. The first part (Section 1-75) deals with the general principles of the law 

of contract, and therefore applies to all contracts irrespective of their nature. The second part 

(Sections 124-238) deals with certain special kinds of contracts, e.g., Indemnity and guarantee, 

bailment, pledge, and agency. 

 

DEFINITIONS 

"A contract is an agreement enforceable at law, made between two or more persons, by which 

rights are acquired by one or more to acts or forbearances on the part of the other or others". 

 -Anson 

"Every agreement and promise enforceable at law is a contract". 

 -Sir Fredrick Pollock 

 

 

A contract therefore, is a combination of the two elements: 

(1) An agreement and 

(2)  Legal obligation. 

 

 

 

The Indian Contract Act has defined contract in Section 2(h) as "an agreement enforceable 

by law". 
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Agreement 

An agreement occurs when two minds meet upon a common purpose, they mean the same thing 

in the same sense at the same time. The meeting of the minds is called consensus-ad-idem, i.e., 

consent to the matter.  

Section 2(e) of the Indian Contract Act provides that "every promise and every set of 

promises forming the consideration for each other is an agreement." 

Agreement= Offer + Acceptance 

 

Legal Obligation 

An obligation is the legal duty to do or abstain from doing what one has promised to do or 

abstain from doing. A contractual obligation arises from a bargain between he parties to the 

agreement who are called the promisor and the promisee.  

Section 2(b) says that “when the person to whom the proposal is made signifies his assent 

thereto, the proposal is said to be accepted; and "a proposal when accepted becomes a 

promise."  

In broad sense, therefore, a contract is an exchange of promises by two or more persons, 

resulting in an obligation to do or abstain from doing a particular act, where such obligation is 

recognized and enforced by law. 

 

 

 

 

 

 

 

 

 

 

 

ESSENTIAL ELEMENTS OF A VALID CONTRACT 

Section 10 of the Indian Contract Act, 1872 provides that "all agreements are contracts if they 

are made by the free consent of parties competent to contract, for a lawful consideration and with 

a lawful object, and are no thereby expressly declared to be void". 

Agreements which are not Contracts 

Agreements in which the idea of bargain is absent and there is no intention to create legal 

relations are not contracts. These are: 

(a)    Agreements relating to social matters: An agreement between two    

persons to go together to the cinema, or for a walk, does not create a legal obligation on 

their part to abide by it. Similarly, if I promise to buy you a dinner and break that 

promise I do not expect to be liable to legal penalties. There cannot be any offer and 

acceptance to hospitality. 

(b)     Domestic arrangements between husband and wife: In Balfour v. Balfour 

(1919) 2 KB 571, a husband working in Ceylone, had agreed in writing to pay a 

housekeeping allowance to his wife living in England. On receiving information that she 

was unfaithful to him, he stopped the allowance: Held,he was entitled to do so. This was 

a mere domestic arrangement with no. intention to create legally binding relations. 

Therefore, there was no contract. 
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The essential elements of a valid contract are: 

1. Offer and acceptance. 

2. Legal relationship. 

3. Consensus-ad-idem. 

4. Competency of parties. 

5. Free consent. 

6. Lawful consideration. 

7. Lawful object. 

8. Not declared to be void. 

9. Certainty and possibility of performance. 

10. Legal formalities. 

 

1. Offer and acceptance: 

In a contract there must be at least two parties one of them making the offer and the other 

accepting it. There must thus be an offer by one party and its acceptance by the other. The offer 

when accepted becomes agreement. 

The offeror is the party who makes the offer. The offeree is the person who either accepts or 

does not accept the offer. So, for there to be an agreement, there must be three things: an offeror, 

an offeree, and of course, an offer. 

Offer 

Section 2(a) defines proposal or offer as "when one person signifies to another his willingness 

to do or abstain from doing anything with a view to obtaining the assent of that other to such 

act or abstinence, he is said to make a proposal." 

A counteroffer is when the offeree responds to the offer with an offer of her own. This has two 

effects: first, rejection of original offer (which terminates it) and second, the creation of a offer. 

In a way, the offeree and offeror have switched roles as a result of a counteroffer. 

 

Essential elements of Valid Offer: 

1. The offer must be communicated to the other party: The offer is completed only when it has 

been communicated to the offeree. Until the offer is communicated, it cannot be accepted. 

Thus, an offer accepted without its knowledge does not confer any legal rights on the 

acceptor. 

2. The offer must be made with a view to obtain the consent of the offeree: When a person is 

making an offer it means that he is making it with a view to obtain the consent of the offeree. 

As soon as the offeree accepts it, the offeror is bound by it. 
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3. The offer must have its terms definite and clear: The terms of an offer must be definite, 

clear and certain. If the terms of the offer are vague and uncertain, no contract will come into 

existence. 

4. The offer must be capable of creating legal relationship: An offer must be such that when 

accepted it will result in a valid contract. A mere social invitation cannot be regarded as an 

offer, because if such an invitation is accepted it will not give rise to any legal relationship. 

5. The offer must express the final willingness of the offeror: The terms of the offer should be 

such that they contain final willingness of the offeror. Sometimes, a party does not express 

his final willingness but proposes certain terms on which he is willing to negotiate. In such 

cases, he is not making an offer because he is not expressing his final willingness to enter 

into a contract. 

 

Types of Offer 

(i). Express offer: – It is an offer that is done through words that can be either oral or written. 

The oral offer can be made face to face or via telephone. The written offer can be made via text 

messages, advertisements, letters or e-mail. 

(ii). Implied Offer: – It is an offer conveyed through acting or signs. But if a party observes a 

silence over the offer then that offer cannot be valid. 

(iii). Specific Offer: -It is the offer made to a specific person or group of persons and can be 

accepted by the same, not anyone else. 

E.g William offers to buy a car from Miley for Rs 10 Lakh. Thus, a specific offer is made to a 

specific person, and only Miley can accept the offer. 

(iv). General Offer: -It is the offer made to public at large and not to any particular person. it 

can be accepted by anyone by abiding by the terms of it. 

E.g. Mr. A advertises in the newspaper that whosoever find his missing son would be rewarded 

with $500.Mr. B reads it and after finding the boy, he calls Mr. A to inform about his missing 

son. Now Mr. A is entitled to pay $500 to Mr. B for his reward. 

 

Acceptance 

A contract emerges from the acceptance of an offer. Acceptance is the act of assenting by the 

offeree to an offer. Under Section 2(b) of the Contract Act when a person to whom the 

proposal is made signifies his assent thereto, the proposal is said to be accepted. A proposal, 

when accepted becomes a promise". 

 

 

2. Legal relationship: 
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Parties to a contract must intend to constitute legal relationship. It arises when the parties know 

that if any one of them fails to fulfill his part of the promise, he would be liable for the failure of 

the contract. 

If there is no intention to create legal relationship, there is no contract between parties. 

Agreements of a social or domestic nature which do not contemplate a legal relationship are not 

contracts. 

 

3. Consensus-ad-idem: 

The parties to an agreement must have the mutual consent i.e. they must agree upon the same 

thing and in the same sense. This means that there must be consensus ad idem (i.e. meeting of 

minds). 

4. Competency of parties: 

The parties to an agreement must be competent to contract. In other words, they must be capable 

of entering into a contract. 

According to Sec 11 of the Act, “Every person is competent to contract who is of the age of 

majority according to the law to which he is subject to and who is of sound mind and is not 

disqualified from contracting by any law to which he is subject.” 

Thus, according to Section 11, every person with the exception of the following is competent to 

enter into a contract:- 

(i) A minor, 

(ii) A person of unsound mind, and 

(iii) A person expressly declared disqualified to enter into a contract under any Law. 

 

5. Free consent: 

Another essential of a valid contract is the consent of parties, which should be free. Under Sec. 

13, “Two or more parties are said to consent, when they agree upon the same thing in the same 

sense.” Under Sec. 14, the consent is said to be free, when it is not induced by any of the 

following:- (i) coercion, (ii) misrepresentation, (iii) fraud, (iv) undue influence, or (v) mistake. 

6. Lawful consideration: 

Consideration is known as ‘something in return’. It is also essential for the validity of a contract. 

A promise to do something or to give something without anything in return would not be 

enforceable at law and, therefore, would not be valid. 

Section 2(d) of the Indian Contract Act, 1872 defines consideration thus: "when at the desire of 
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the promisor, the promisee or any other person has done or abstained from doing, or does or 

abstains from doing, or promises to do or to abstain from doing, something, such act or 

abstinence or promise is called a consideration for the promise" . 

 

Consideration need not be in cash or in kind. A contract without consideration is a ‘wagering 

contract’ or ‘betting’. Besides, the consideration must also be lawful. 

 

7. Lawful objects: 

According to Sec. 10, an agreement may become a valid-contract only, if it is for a lawful 

consideration and lawful object. According to Sec. 23, the following considerations and objects 

are not lawful:- 

(i) If it is forbidden by law; 

(ii) If it is against the provisions of any other law; 

(iii) If it is fraudulent; 

(iv) If it damages somebody’s person or property; or 

(v) If it is in the opinion of court, immoral or against the public policy. 

 

Thus, any agreement, if it is illegal, immoral, or against the public policy, cannot become a valid 

contract. 

 

8. Agreement not expressly declared void: 

An agreement to become a contract should not be an agreement which has been expressly 

declared void by any law in the country, as it would not be enforceable at law. 

Under different sections of the Contract Act, 1872, the following agreements have been said to 

be expressly void, viz :- 

(i) Agreements made with the parties having no contractual capacity, e.g. minor and person of 

unsound mind (Sec. 11). 

(ii) Agreements made under a mutual mistake of fact (Sec. 20). 

(iii) Agreements with unlawful consideration or object (Sec. 23). 

(iv) Agreements, whose consideration or object is unlawful in part (Sec. 24). 

(v) Agreements having no consideration (Sec 25). 

(vi) Agreements in restraint of marriage (Sec. 26). 

(vii) Agreements in restraint of trade (Sec. 27). 

(viii) Agreements in restraint of legal proceedings (Sec. 28). 

(ix) Agreements, the meaning of which is uncertain (Sec. 29). 

(x) Agreements by way of wager (Sec. 30). and 

(xi) Agreements to do impossible acts (Sec. 56). 
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9. Certainty and possibility of performance: 

Agreements to form valid contracts must be certain, possible and they should not be uncertain, 

vague or impossible. An agreement to do something impossible is void under Sec. 56. 

10. Legal formalities: 

The agreement may be oral or in writing. When the agreement is in writing it must comply with 

all legal formalities as to attestation, registration. If the agreement does not comply with the 

necessary legal formalities, it cannot be enforced by law. 

 

 

TYPES OF CONTRACT 

1. Based on 

Enforceability or Validity 

2. Based on Formation or Mode 

of Creation 

3. Based on performance or 

Execution 

a. Valid Contract a. Express Contract a. Executed Contract 

b. Voidable Contract b. Tacit or Implied Contract b. Executary Contract 

c. Void Contract c. Quasi Contract c. Partly executed & Partly 

executary Contract 

i. Unilateral Contract 

ii. Bilateral Contract 

d. Unenforceable Contract 
 

d. Contracts of mixed characters 
e. Illegal or Unlawful 

Contract 

 

1. Types of Contracts On the basis of Validity 

 

Valid: The Contracts which are enforceable in a court of law are called Valid Contracts. To 

attain Validity the Contract should have certain features like consensus ad idem, Certainty, free 

consent, two directional consideration, fulfillment of legal formalities, legal obligations, lawful 

object, capacity of parties, possibility of performance, etc. 

 

Example: there is a Contract between X and Y and let us assume that their contract has all those 

above said features. It is Valid Contract. 
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Void: A Contract which is not enforceable in a court of law is called Void Contract. If a Contract 

is deficient in any one or more of the above features (Except free consent and legal formalities). 

It is called Void Contract. 

 

Example: there is a Contract between X and Y where Y is a minor who has no capacity to 

contract. It is Void Contract. 

 

Voidable: A Contract which is deficient in only free consent, is called Voidable Contract. That 

means it is a Contract which is made under certain pressure either physical or mental. At the 

option of suffering party, a voidable contract may become either Valid or Void in future. For 

example: there is a Contract between A and B where B has forcibly made A involved in the 

Contract. It is voidable at the option of A. 

 
A Voidable Contract may become Valid at the option of suffering party. But a Void Contract can 

never and never become Valid. 

 

 

Illegal: If the contract has unlawful object it is called Illegal Contract. 

 

Example: There is a contract between X and Z according to which Z has to murder Y for a 

consideration of Rs. 10000/- from X. It is illegal contract. 

 

Unenforceable: A contract which has not properly fulfilled legal formalities is called 

unenforceable contract. That means unenforceable contract suffers from some technical defect 

like insufficient stamp etc. After rectification of that technical defect, it becomes enforceable or 

valid contract. 

 

Example: A and B have drafted their agreement on Rs. 10/- stamp where it is to be written 

actually on Rs. 100/- stamp. It is unenforceable contract. 

 

2. Types of Contracts on the basis of Formation 

 

On this base Contracts can be classified into three groups, namely Express, Implied, Quasi 

Contracts. 

 

Express Contracts: The Contracts where there is expression or conversation are called Express 

Contracts. For example: A has offered to sell his house and B has given acceptance. It is Express 

Contract. 
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Implied Contract: The Contracts where there is no expression are called implied contracts. 

Sitting in a Bus can be taken as example to implied contract between passenger and owner of the 

bus. 

 

Quasi Contract: In case of Quasi Contract there will be no offer and acceptance so, Actually 

there will be no Contractual relations between the partners. Such a Contract which is created by 

Virtue of law is called Quasi Contract. Sections 68 to 72 of Contract Act read about the 

situations where court can create Quasi Contract. 

• Sec. 68: When necessaries are supplied 

• Sec. 69: When expenses of one person are paid by another person. 

• Sec. 70: When one party is benefited by the activity of another party. 

• Sec. 71: In case of finder of lost tools. 

• Sec. 72: When payment is made by mistake or goods are delivered by mistake. 

 

Example: A case on this occasion is Chowal Vs Cooper. In this case A`s husband becomes no 

more. She is very poor and therefore not capable of meeting even cost of cremation. B, one of 

her relatives, understand`s her position and spends his own money for cremation. It is done so 

without A`s request. Afterwards B claims his amount from A where A refuses to pay. Here court 

applies Sec. 68 and creates a Quasi Contract between them. 

 

Contracts of mixed characters 

A contract of mixed character has been formed with the phone call as offer (spoken words) and 

acceptance in the form of conduct. 

3. Types of Contracts on the basis of Execution 

 
On this base Contracts can be classified into two groups. namely, Executed and Executory 

Contracts. If performance is completed, it is called executed contract. In case where contractual 

obligations are to be performed in future, it is called executor contract. 

 

Bilateral Contracts: If considerations in both directions are to be moved after the contract, it is 

called Bilateral Contract. 

 

Example: A Contract has got formed between X and Y on 1st Jan, According to which X has to 

deliver goods to Y on 3rd Jan and Y has to pay amount on 3rd Jan. It is bilateral contract. 

 

Unilateral Contract: If considerations are to be moved in one direction only after the Contract, 

it is called Unilateral Contract. 
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Example: A has lost his purse and B is its finder. There after B searches for A and hands it over 

to A. Then A offers to pay Rs. 1000/- to B to which B gives his acceptance. Here, after the 

Contract consideration moves from A to B only. It is Unilateral Contract. 

 

BREACH OF CONTRACT 

When any party to a contract, whether oral or written, fails to perform any of the contract’s 

terms, they may be found in breach of contract. While there are many ways to breach a contract, 

common failures include failure to deliver goods or services, failure to fully complete the job, 

failure to pay on time, or providing inferior goods or services. In other words, a breach of 

contract is a broken promise to do or provide something.  

REMEDIES AVAILABLE FOR THE BREACH OF CONTRACT 

Whenever contract is breached by one of the Party in a contract, the other party comes across 

some suffering. Therefore, contract act has given certain rights to such suffering party. Those 

rights are called remedies for breach of contract. The party suffered because of breach of contract 

is aggrieved party and the other one is guilty.  

• Right to sue for Damages. 

• Rights to sue for Specific Performance. 

• Rights to sue for Injunction Order. 

• Rights to sue for Quantum Meruit. 

• Rights to sue for Recession of Parties. 

• Right to sue for Damages 

 

Rights to sue for Specific Performance 

At times the suffering party may file a suit claiming specific performance form the party which 

has breached the contract. But this type of suit very rarely becomes successful. The following are 

some circumstances where suit for specific performance will not be taken into consideration. 

Example 1: When performance depends upon personal talent and the party has list Such talent. 

Example 2: When court thinks that it is just and equitable to arrange for compensation. 

 

Rights to sue for Injunction Order 

The order issued by court restrict in a person from doing a particular thing is called injunction 

order. Upon breach of contract the suffering party may proceed legally for injunction order. 

 

A case on this point is Barner Bros.Vs Nelson. In this case a contract gets formed between A and 

B according to which B has to conduct his dance programs at A`s theater only for certain period. 
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But B breaches the contract and arranges his programs at other theaters also before expiry of 

agreed period. A`s sues for injunction order. Then court issues injunction order saying that B 

should not conduct his programs at other theaters before expiry of agreed period. 

 

Rights to sue for Quantum Meruit 

Whenever a party performs the contract partially and then the other party breaches the contract, 

Suit can be filed claiming proportionate remuneration. It is called suit for quantum meruit. 

 

A case on this point is Flanch Vs Karlbarn. In this case A is editor of a magazine and B is a 

writer. According to their contract B has to supply story to A`s magazine for certain number of 

weeks for a particular consideration. B supplies story for some weeks and there after A closes 

down his magazine. B sue`s for proportionate remuneration and it is allowed by court. 

 

Rights to sue for Recession of Parties 

At times, the suffering party may sue for recession for contract. 

Example: A contract has got formed between A and B on 1st January. According to their 

contract A has to supply 100 pairs of ready made dresses to B, on 1st April on 28th March strike 

by transport companies is announced which will be called off on 3rd April. It should be noted 

that A cannot supply on 1st April. But B is in need of those dresses only on 1st April. Hence B 

can sue for recession on contract. 

 

Right to sue for damages 

Damages in legal terms called Compensation. Whenever one of the party in the Contract 

comes across breach of Contract, the other party rights to sue for damages. 

Types of Damages in Contract Law 

The term damage is to be understood as Compensation. Whenever one of the party in the 

Contract comes across breach of Contract, the other party has some rights. Out of those rights, 

they has the right to sue for damages i.e. damages for breach of contract. The objective of court 

in arranging for compensation is to bring the situation as if there is no Contract between the 

parties. The following are different types of damages in contract law. 

 

1. General Damages 

2. Specific Damages 

3. Nominal Damages 

4. Vindictive Damages 

5. Liquidated Damages. 
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General Damages 

The loss arising out of breach of Contract Can be divided into two parts, namely direct loss and 

indirect loss. If only direct loss is compensated it is called general damages. 

• A case on this Point is Hobbs Vs London and South Western Railway Company. In this 

case Mr. A Travels by train along with his wife, to reach a particular destination. On account of 

main repair, the train gets stopped. Then it becomes inevitable choice to go on Foot. Thus they 

have taken risk physically. In the mean by, it rains heavily and A`s wife gets caught by cough 

and cold. A files a Suit on Railway Company claiming compensation for physical risk as well as 

illness. Here physical risk is direct loss and illness is indirect loss. Court decides only general 

damages here. 

 

Specific Damages 

In case where indirect loss also is compensated besides loss, it is called Specific Damages. To 

get specific damages, concerned special situation must be communicated. 

• A case on this point is Simpson Vs London and North Western Railway Company. In this 

case Mr. A is a farmer he wants to sell his agriculture products in an agricultural fair which is 

going on at a particular place. For the purpose of transportation, A handover his agricultural 

Products to a Railway Company. While making delivery to the Railway Company, he gives clear 

instructions to the same in connection with transportation, without any delay. But, the Railway 

Company makes delay and the goods reach the destination after closure of fair. A claims 

Compensation to inconvenience which is direct loss. And also loss of profit which is indirect 

loss. A`s special situation is Communicated, Court arranges for specific damages. 

 

Nominal Damages 

At times, on account of breach of Contract, the other party may not come across any loss. 

Though it is the situation, the other party can file a Suit. Then Court decides a very little amount 

of Compensation. It is called nominal damages. Generally this type of damages will be fixed in 

case of anticipatory breach. 

 

Vindictive Damages 

It is otherwise known as penalty damages. Here Contract will be breached by one of the parties 

and the other party comes across heavy suffering which cannot pressure in the form of money. 

Then Court decides heavy amount as Compensation. This type of damages will be decided on the 

following occasions. 

 

Breach of marriage agreements and Wrongful dishonor of Cheque by banker. 

• A case on this point is David Son Vs Barclays Bank. In this case Mr. A is a book seller 

and he is customer of Barclays Bank. On one day he issued a cheque amounting to 2 pounds, to 

one of his Creditors. But the Banker dishonors the cheque negligently though there is sufficient 
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credit to his account. As a result A`s business as well as personal reputation gets destructed. 

There after A files a Suit and gets penalty damages amounting to 250 pounds, from his banker. 

 

Liquidated Damages 

It is otherwise known as predetermined damages. The terms of Contract determine the amount of 

Compensation. 

• A case on this point is Dunlop Pnumatic Tyre Company Vs New Garage and motor 

Company. In this case there is a Contract of agency between DNT Company and NGM 

Company where DNT Company is Principle and NGM Company is its agent. Per the terms of 

their Contract if NGM Company sells goods below the listed Price, NGM Company has to pay 

five pound per unit thus sold. Two units are sold below Specified Price. Court arranges for 10 

pounds as determined by Contract. 
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